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I. AT&T Mobility v Concepcion
In AT&T Mobility, the majority reached the right result but for the wrong reasons. In this section, I suggest that different decisions by the plaintiffs' lawyers, the Ninth Circuit judges, or the dissenting Justices might have led to a narrower and less harmful opinion. I begin by describing and criticizing the majority's broad approach, and then turn to justifying the outcome of the case on narrower grounds.
a. the majority's broad approach
Both the facts and the law in AT&T Mobility made the plaintiffs' case unappealing. The Concepcions bought a phone from the defendant that had been advertised as "free," but were then charged about $30 in taxes that state law required defendants to collect. The Concepcions challenged this as fraudulent advertising, a claim that in itself evokes images of litigation run amokit is not as if AT&T Mobility (ATTM) could have declined to collect the tax. Nevertheless, they were entitled to make the claim, and to force ATTM to respond.
But it is how the plaintiffs went about making the claim that led to the disastrous Supreme Court decision. The standard ATTM contract, signed by all phone purchasers, provided for arbitration of all disputes and mandated individual rather than classwide arbitration. The plaintiffs 5 nevertheless filed a putative class action in federal court-on behalf of all consumers who had purchased a "free" or discounted phone as part of a "bundled" transactionagainst ATTM, 6 raising various statutory and common-law California claims. The defendant moved to compel individual arbitration under the contract.
Plaintiffs' response to the motion to compel arbitration is the crux of the case: They argued that the class-arbitration waiver was unconscionable under California law and therefore unenforce- 5 The Concepcions' complaint was consolidated with a putative class action filed by other plaintiffs, which had originally been filed in state court and removed to federal court by the defendant. See Laster v AT&T Mobility, 584 F3d 849, 853 (9th Cir 2009) . 6 The original defendant was Cingular Wireless, which was acquired by AT&T and renamed. See id at 852 n 1. able.
7 If (but only if) the waiver provision was unconscionable, then the courts had to decide whether the Federal Arbitration Act (FAA) preempts state-law doctrines of unconscionability.
The relevant substantive provision of the FAA is § 2, which provides:
A written provision in any . . . [commercial] contract . . . to settle by arbitration a controversy thereafter arising out of such contract . . . shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract. 8 Section 2 effectively embodies an implied preemption directive and an explicit savings clause wrapped into one. The Court has frequently reiterated that the FAA manifests a "liberal federal policy favoring arbitration." 9 To the extent that state law stands as an obstacle to this federal goal, it is preempted. But state laws that are generally applicable to all contracts-that is, grounds that "exist in law or equity for the revocation of any contract"-are saved from preemption.
Unconscionability, of course, is a general doctrine applicable to all contracts. The clear language of § 2 therefore suggests that the FAA does not preempt the invalidation of an arbitration clause found to be unconscionable, because the invalidation rests on grounds that exist for "the revocation of any contract." If contracts without arbitration clauses are sometimes found to be unconscionable-as of course they are-then unconscionability should fall within the savings clause. And, indeed, both the district court and the Ninth Circuit, after concluding that the class-arbitration waiver was unconscionable under California law, found no preemption.
A majority of the Supreme Court disagreed. To be fair, the Court was in something of a bind. If ATTM's carefully constructed ar-
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bitration clause is invalid, 10 then no waiver of classwide arbitration will ever be valid. Given the strong pro-arbitration policy of the FAA-aggressively enforced by the Court in recent years 11 -as well as the legitimate reasons for a company to prefer one-on-one arbitration even if it is not trying to escape liability, 12 invalidating all waivers of classwide arbitration no matter the circumstances is probably not the right result. The majority, however, did more than simply uphold the particular arbitration clause. Adopting a breathtakingly broad view of implied preemption, the Court held that "requiring the availability of classwide arbitration interferes with the fundamental attributes of arbitration and thus creates a scheme inconsistent with the FAA." 13 The Court's analysis is vulnerable to several criticisms. First, the Court's reading of § 2 turns preemption doctrine on its head. In determining whether a federal statute preempts state law, the touchstone is always congressional intent. Moreover, federalism concerns dictate a presumption against preemption: "In all preemption cases, and particularly in those in which Congress has 'legislated . . . in a field which the States have traditionally occupied,' we 'start with the assumption that the historic police powers of the States were not to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress. '" 14 In the absence of either an express statutory statement preempting state law or unequivocal evidence that Congress intended to preempt state law, the Court looks at whether the state law in question would interfere with the purposes and objectives of the federal statute. That is a questionable endeavor, as several Justices have noted, because it is "potentially boundless." 15 This type of 10 See text accompanying notes 42-46 for an analysis of the special features of ATTM's arbitration clause.
11 For a discussion of this trend, see Gilles, 104 Mich L Rev at 393-96 (cited in note 3). The trend has continued. See, for example, Stolt-Nielsen SA v AnimalFeeds International Corp., 130 S Ct 1758 (2010 ; Rent-a-Center West v Jackson, 130 S Ct 2772 (2010 . 12 See text accompanying notes 55-68 for a discussion of these reasons. 13 131 S Ct at 1748.
14 Medtronic Inc. v Lohr, 518 US 470, 485 (1996) (citation omitted), quoting Rice v Santa Fe Elevator Corp., 331 US 218, 230 (1947) . See also Wyeth v Levine, 129 S Ct 1187 , 1195 n 3 (2009 Altria Group, Inc. v Good, 555 US 70, 76 (2008) ; Bates v Dow Agrosciences LLC, 544 US 431, 449 (2005) . 15 Geier v American Honda Motor Co., 529 US 861, 907 (2000) (Stevens, J, dissenting); see also Wyeth v Levine, 129 S Ct at 1207 (Thomas, J, concurring in judgment); Pharmaceutical Research & Manufacturers of America v Walsh, 538 US 644, 678 (2003) (Thomas, implied preemption should therefore be cabined-and rare-even for statutes that contain no savings clause. But the AT&T Mobility majority went even further than ordinary purposes-and-objectives implied preemption: It found such preemption in the face of an express savings clause. Only once before-and in a much narrower context-has the Court ever overridden an express savings clause by finding implied preemption.
16 Doing so is inconsistent with both the presumption against preemption and the goal of implementing congressional intent.
Second, the Court read into the FAA a particular approach to implied preemption that is inconsistent with the statutory language. The FAA saves from preemption "such grounds as exist . . . for the revocation of any contract." The AT&T Mobility majority recognized that California unconscionability law applies equally to waivers of class arbitration and waivers of class litigation, and is thus "a doctrine normally thought to be generally applicable."
17 It nevertheless concluded that even a generally applicable state-law doctrine is preempted if it is "applied in a fashion that disfavors arbitration."
18
The majority gave as examples of laws "applied in a fashion that disfavors arbitration" hypothetical state laws conditioning enforceability of arbitration clauses on the availability of judicially monitored discovery or on the application of the Federal Rules of Evidence, and found the availability of classwide arbitration to be similar.
19 These examples-as well as the Court's analysis of how a requirement of class arbitration interferes with the purposes of arbitration 20 -suggest that the majority did not mean to focus on instances in which state (or federal) courts apply the same doctrines differentially in cases that involve arbitration clauses and cases that do not, because all of the examples supplied by the majority (including the classwide arbitration at issue in AT&T Mobility) seem to assume that the doctrine will be applied equally in all cases.
Instead, the majority seems to have had in mind a concept anal-ogous to disparate impact. Although unconscionability applies identically in all cases to invalidate certain limitations on classwide dispute resolution, it disproportionately invalidates arbitration contracts because they are inherently more likely to run afoul of the requirements. Similarly, a requirement that all enforceable contracts provide for the use of discovery or evidence rules will disproportionately invalidate arbitration contracts. Another way to put it is to suggest that these sorts of requirements will have a disparate impact on arbitration generally, by influencing contracting parties to prefer litigation. But neither the language nor the purpose of the FAA justifies importing a disparate impact principle into the savings clause. The unconscionability principle is a "ground[] . . . for the revocation of any contract"; its application is not limited, in principle or in fact, to agreements to arbitrate. As for purposes, the FAA was enacted primarily to counter state (and federal) hostility to arbitration: "the basic purpose of the Federal Arbitration Act is to overcome courts' refusal to enforce agreements to arbitrate." 21 It therefore should not be read to preempt a neutral state doctrinelike unconscionability-unless the purpose of that doctrine was to diminish the enforceability of arbitration clauses. The Court was mistaken to compare unconscionability to hypothetical state law requirements that juries be used, that judicially supervised discovery be allowed, or that the Federal Rules of Evidence be followed, because those requirements would be obvious pretexts, designed to prevent arbitration. But there is no evidence that California's doctrine of unconscionability was in any way motivated by hostility toward arbitration.
In fact, the first case in which a California court found the unavailability of classwide dispute resolution unconscionable was America Online, Inc. v Superior Court, 22 which involved class actions rather than class arbitration. The court found the "unavailability of class action relief . . . in and by itself sufficient to preclude enforcement" of a consumer contract. Other California courts have also applied the Discover Bank doctrine to class-action waivers in contracts without arbitration clauses. 25 In light of the absence of any deliberate attempt to disadvantage or limit arbitration contracts, the majority's holding that the FAA preempts neutral, generally applicable California unconscionability doctrines because of their effect on arbitration clauses is a misreading of the federal statute.
Finally, the majority turns its back on a recent, directly relevant case, without so much as a citation to it. In the course of its purposes-and-objectives analysis, the majority suggested that classwide arbitration interferes with the goals of the FAA because of the "fundamental" differences between classwide and bilateral arbitration. 26 In particular, the Court reasoned, "class arbitration greatly increases the risks to defendants" because the "higher stakes of class litigation" will cause defendants to be "pressured into settling questionable claims."
27 But just the previous Term, in Shady Grove Orthopedic Associates v Allstate Insurance Co., 28 a majority that included three members of the AT&T Mobility majority held that class litigation did not fundamentally differ from bilateral litigation. Rejecting the defendant's argument that allowing class litigation "transform[s] the dispute over a five hundred dollar penalty into a dispute over a five million dollar penalty," the Court in Shady Grove described the threat of greater liability as just an "incidental effect" of the availability of a class action. Online, Inc. v Pasieka, 870 S2d 170 (Fla Ct App 2004) . 26 131 S Ct at 1750 , quoting Stolt-Nielsen, 130 S Ct at 1776 131 S Ct at 1752. The Court also pointed to the fact that class arbitration might slow down the dispute-resolution process and the fact that class arbitration requires procedural formality. Id at 1751. As the dissent points out, the Court has previously upheld state-law requirements that have each of these effects. See id at 1761 (Breyer, J, dissenting).
28 130 S Ct 1431 130 S Ct (2010 . 29 Id at 1443. The Shady Grove plurality-which largely overlapped the AT&T Mobility majority, with both opinions written by Justice Scalia-may have been concerned about a possible tension with the Rules Enabling Act, 28 USC § 2072. If bringing claims as a class action in Shady Grove and class arbitration in AT&T Mobility both increased the stakes for the defendant in the same way, creating what the latter case labeled a "risk of 'in terrorem' settlements."
30 One would therefore expect the AT&T Mobility Court to follow, or at least to distinguish explicitly, Shady Grove in its analysis of whether classwide and bilateral dispute resolution are so fundamentally different that class arbitration interferes with the purposes of arbitration.
31 It did not do so.
b. the road not taken
On the preemption question, then, the dissent has the better of the argument: The FAA should not be interpreted to preempt California's neutral, generally applicable unconscionability doctrine. But that does not necessarily mean that the class-arbitration waiver in this case should have been invalidated. Indeed, given pragmatic concerns that I will address shortly, AT&T Mobility's waiver (but not all such waivers) should be enforceable. The problem is that once the issue was joined on preemption rather than enforceability vel non, the majority seemed unable to refrain from issuing broad pronouncements on preemption in general, and preemption of unconscionability doctrines in particular. But while the majority might have been a bit more restrained, more of the fault lies with the other side. The majority would not have addressed preemption at all, but for the insistence of the plaintiffs' lawyers, the lower federal courts, and the dissenting Justices that the classarbitration waiver was unconscionable.
32 It is that insistence, I
class action has more than an incidental effect on substantive rights, then (2011) . His analysis, however, turns on his assumption that California unconscionability law is based on a state law policy that seeks to "confron [t] . . . the defendant with the full force of class-wide deterrence." Id at 1121. In Section IB, I take issue with that assumption.
32 Indeed, the plaintiffs explicitly urged the Supreme Court to "decline AT&T's invitation" to decide the case on the basis of state law. Respondent's Brief at *12. Although ATTM did not explicitly ask the Supreme Court to rule on the state-law question, its brief repeatedly denigrated the Ninth Circuit's interpretation of California unconscionability law as "a new rule," a "wildly idiosyncratic interpretation," "novel," and a "plainly discriminatory application of California's unconscionability principles." See Brief for Petitioner, AT&T Mobility LLC v Concepcion, No 09-893, 19, 36, 43 (S Ct, filed Aug 2, 2010) contend, that constitutes the hubris (or the greediness for a big win) that ultimately led to the majority's broad ruling. We can blame the majority for its poor legal analysis and the unnecessary breadth of the opinion. But given the lawyers' arguments, the disastrous consequences of invalidating this class-arbitration waiver clause (one of the most consumer-friendly such clauses imaginable), and the Court's previous strong support for arbitration generally, it was the dissenters who had the last clear chance to rescue the situation.
Arguments about the preemptive effect of the FAA are only relevant if the contract is in fact unconscionable under state law. The plaintiffs claimed that it was, and both the district court and the Court of Appeals explicitly agreed. The Supreme Courtincluding the dissenters-took those courts' word for it without comment. Had they not, the result might have been very different, because if the contract was not unconscionable there was no need to decide any preemption questions. And an examination of the context of the California Supreme Court decision in Discover Bank, on which the lower courts relied, demonstrates that those courts misapplied California law when they concluded that the ATTM contract was unconscionable. The whole mess might have been avoided if this issue and not the big win were the focus of the case.
How should the issue have been more modestly framed and resolved? Let us begin with basic unconscionability doctrine. Courts considering previous generations of class-arbitration waivers had invalidated them as unconscionable because they were exculpatory-they placed such onerous burdens on complaining consumers that no individual consumer would ever seek arbitration, and thus the corporate defendants could engage in unlawful conduct with impunity. The first generation of class-arbitration waivers were truly unconscionable, as "avaricious drafters included terms that excluded punitive damages and incidental or conse-("Petitioner's Brief"). Perhaps ATTM failed to make the state-law argument more explicit because it, too, was greedily hoping for a broad federal-law win rather than a narrow state-law one. But the potential downside for ATTM was much lower: Had the Court rejected the preemption argument, ATTM could still have argued to other courts (both state and federal) that its particular contract was not unconscionable; only in the Ninth Circuit would that argument have been foreclosed. And, of course, California state courts would not be bound by the Ninth Circuit's interpretation of California law, so ATTM might have been able to undo even that damage. ATTM was therefore not risking as much as the plaintiffs were by downplaying the state-law grounds for reversal. quential damages, prohibited attorneys fees, required the arbitration to proceed in a location far from the consumer's home, required the consumer to pay half or sometimes all of the arbitration fees, imposed mandatory confidentiality clauses, or gave the drafter the sole capability of selecting the arbitrator."
33
Responding to multiple courts' invalidation of such contractual terms as unconscionable, 34 the second generation of class-arbitration waivers omitted all these punitive provisions and allowed consumers to bring individual claims at a relatively low cost. The problem, however, was that imposing any monetary cost (in addition to the expenditure of the consumer's time and energy) served as a disincentive for consumers-or attorneys, even if their fees would be paid-with very small claims. Recall that the Concepcions' claim was for $30: No individual would be willing to take that individual claim to arbitration if the only pay-out was $30; and the award of attorney's fees to a prevailing party, without some premium for the risk of losing, would be insufficient to motivate most attorneys. Some courts therefore held these secondgeneration waivers unconscionable as well.
35
The California Supreme Court's decision in Discover Bank addressed one of these second-generation waivers. The court explained the problem with such waivers, quoting Szetela v Discover Bank:
36
Fully aware that few customers will go to the time and trouble of suing in small claims court, Discover has instead sought to create for itself virtual immunity from class or representative actions despite their potential merit, while suffering no similar detriment to its own rights. might be owed a relatively small sum of money, but it also serves as a disincentive for Discover to avoid the type of conduct that might lead to class action litigation in the first place. . . . The potential for millions of customers to be overcharged small amounts without an effective method of redress cannot be ignored.
37
This passage illustrates the problem with second-generation class arbitration waivers: Very small claims, however meritorious, are unlikely to be brought, and the bank is therefore free to engage in unlawful conduct that makes millions of dollars for the bank but that costs each consumer very little. As one commentator put it, a class arbitration waiver of this kind allows businesses "to engage in unchecked market misbehavior that results in small and seemingly insignificant consequences upon individuals, but which leads to sizeable windfalls for the particular corporation in the aggregate."
38
The Discover Bank court, however, was careful to limit its holding: "We do not hold that all class action waivers are necessarily unconscionable." It invalidated only "waiver[s] . . . found in a consumer contract of adhesion in a setting in which disputes between the contracting parties predictably involve small amounts of damages . . . when it is alleged that the party with the superior bargaining power has carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of money."
39
Discover Bank, like the other cases invalidating second-generation waivers, also found no preemption. 40 Because the unconscionability doctrine applied to all exculpatory contracts, not just to arbitration clauses, the FAA savings clause protected it from preemption. The fact that the Supreme Court did not grant certiorari in any of these earlier cases 41 suggests that it was content to allow the unconscionability doctrine and the FAA to coexist. AT&T Mobility's contract, however, was different. It contained a third-generation arbitration clause. This clause did more than simply require arbitration and waive classwide arbitration: It set 37 113 P3d at 1107-08. up a complicated structure that was designed both to enable small claims and to channel them into bilateral arbitration. Responding to some of the problems with first-generation waiver clauses, the ATTM contract provided that ATTM would pay the cost of arbitration unless an arbitrator determined that the claim was frivolous; allowed consumers to choose arbitration in person (in the consumer's home county), by telephone, or through documentary evidence; and allowed the arbitrator to award any remedy including injunctive relief, punitive damages, and attorneys' fees.
42
More importantly, the ATTM contract also rectified the problems with second-generation waivers by offering premiums to successful consumers and their attorneys. It provided that if the arbitrator awarded more than ATTM's last written settlement offer, ATTM would pay the jurisdictional maximum of the small claims court in the consumer's jurisdiction-which in California is $7,500-if that amount was larger than the arbitrator's award. 43 It also provided that if the arbitral award was larger than ATTM's last settlement offer, ATTM would pay double the attorneys' fees. 44 Finally, it provided for streamlined procedures, with relevant information and documents available on ATTM's website. 45 The district court concluded that the contractually mandated arbitration process was "quick, easy to use, and prompts full or, as described by Plaintiffs, even excess payment to the customer without the need to arbitrate or litigate." 46 Such a clause is not exculpatory and therefore should not be unconscionable under Discover Bank. The incentive structure gives consumers a reason to pursue small individual claims and ATTM a reason to settle such claims fairly. Even an individual consumer with a small claim has an incentive to mail in the one-page Notice of Dispute form that is posted on the ATTM website 47 (which is surely no more onerous than consulting an attorney to initiate a class action). By filing such a claim, the consumer can anticipate 43 Id at *2. 44 Id. 45 Id at *3. 46 Id at *11. 47 Id at *3.
either a prompt and reasonable settlement offer or a windfall if an arbitrator ultimately finds the settlement offer inadequate. And ATTM has every incentive to offer an appropriate amount in settlement, rather than insist on arbitration, in order to avoid the penalties that attach if an arbitrator ultimately awards more than the settlement offer. 48 The waiver clause is thus not exculpatory because it does not allow ATTM to "cheat large numbers of consumers out of individually small sums of money."
49
The Ninth Circuit essentially conceded that ATTM had an incentive to settle all disputes for reasonable amounts. The problem, according to that court, was somewhat different:
The provision does essentially guarantee that the company will make any aggrieved customer whole who files a claim. Although this is, in and of itself, a good thing, the problem with it under California lawas we read that law-is that not every aggrieved customer will file a claim.
50
Similarly, the district court was troubled by the premium provisions because they "prompt[ed] ATTM to accept liability, rather than 'escape liability,' for small dollar claims."
51 In other words, the problem was not that the contract created "a disincentive for [defendant] to avoid the type of conduct that might lead to class action litigation in the first place," but that it did not create sufficient incentive to avoid that conduct because some aggrieved consumers might not file claims.
But think about the most likely reasons a consumer would not file a claim: Either she concludes that the burden of filing a claim outweighs the harm she has suffered, or she is unaware that she has suffered any harm at all. Given the ease of claim filing under the AT&T Mobility contract, the first possibility seems unlikely. Resting a finding of unconscionability on the second possibility requires a conclusion that we ought to deter conduct that is not 48 Not only does ATTM have an incentive to offer an adequate settlement, but one study suggests that a party making a written settlement offer is less likely to err in its calculation of the ultimate worth of a claim as found by a court or an arbitrator. perceived as harmful by the person it supposedly harms. While that conclusion may be warranted in rare cases-perhaps where the target is especially vulnerable-it seems a poor basis on which to invalidate a broad range of consumer contracts. And under either possibility, it seems contrary to our underlying principle of litigant autonomy to argue that legal doctrines should entice people into litigation rather than simply removing any barriers that inhibit them from suing.
52
The AT&T Mobility contract is thus a far cry from the secondgeneration waivers found exculpatory in Discover Bank on the basis that it would not be worthwhile for any aggrieved consumer to pursue arbitration. 53 The lower courts' assumption that the availability of classwide resolution provides significantly more deterrence thus ends up resting on the most likely monetary difference between classwide and bilateral dispute resolution: the ratcheting up of attorneys' fees as a percentage of the settlement.
54
But if a third-generation arbitration clause like that in the ATTM contract is not exculpatory, why would a company include one, and why would plaintiffs-or their lawyers-object? Understanding the answers to those questions might help explain why the plaintiffs overreached. The key lies in the effect of aggregating multiple individual claims into a single classwide suit or arbitration proceeding.
There is great dispute about whether a "hydraulic pressure . . . to settle" 55 actually causes defendants to settle class actions for more than they are worth on their merits. 56 The most persuasive 52 This question also implicates the relationship between substance and procedure, which is beyond the scope of this article. See note 68. 53 Professor Nagareda identified the crux of the difference as that between exculpation and suboptimal deterrence, 86 Notre Dame L Rev at 1118-19 (cited in note 31). He suggested that the lower courts in AT&T Mobility were implementing a state-law policy in favor of "confronting . . . a defendant with the full force of class-wide deterrence," and that such a policy cannot trump federal law. Id at 1121. My argument is that state-law policy, as enunciated in Discover Bank, does not in fact embody a preference for full-force deterrence; the federal courts were mistaken in thinking that it did. 54 See text accompanying notes 67-68. often feel pressured to pay substantial amounts in settlement for reasons having nothing to do with the actual merits of the dispute"), with Charles Silver, "We're argument that aggregation distorts settlement values is that it increases the variance, leading risk-averse defendants 57 to settle even low-probability or unmeritorious claims. Consider the situation in In re 58 probably the most famous example of a judge declining to certify a class because of the likely settlement pressure exerted by certification. In Rhone-Poulenc, Judge Posner estimated-based on prior individual trials-that plaintiffs had approximately an 8 percent chance of prevailing.
59
He noted a concern with "forcing these defendants to stake their companies on the outcome of a single jury trial."
60 As Professor Richard Nagareda has explained, Judge Posner was concerned about the variance, or "amplification effect" of aggregation.
61 If liability determinations were spread out over one thousand individual trials, the great likelihood was that the defendants would indeed lose about 8 percent of the cases, and pay out 8 percent of the claimed damages. Perhaps they would lose 5 percent or 15 percent, but the variance would still be small. If, instead, liability was determined in a single class action, the defendants faced a 92 percent chance of paying nothing and an 8 percent chance of having to pay 100 percent of the claimed damages. Although the expected value is the same under both scenarios, the variance has increased dramatically, and-given risk aversion-so has the pres- 62 Aggregation, by increasing the risk to defendants, increases their incentive to "offload" that risk by offering a settlement that includes a premium.
63
If aggregation (whether in litigation or arbitration) has this effect, we can understand why defendants would favor, and plaintiffs would disfavor, waivers of classwide arbitration. But a waiver by itself (that is, a typical second-generation arbitration clause) also has the effect of excusing liability altogether. A second-generation waiver, therefore, does not tell us whether the defendant is trying to avoid liability altogether or simply to avoid being put in a position where it might have to overcompensate plaintiffs for conceded liability.
That is where the third-generation arbitration clause comes in. An arbitration clause like ATTM's is designed-as the district court noted-to cause the defendant to "accept liability" by making it easy for consumers to make claims and expensive for the defendant to refuse to adequately compensate meritorious claimants. But at the same time, the clause precludes plaintiffs from using the pressure of a class action to demand excessive compensation. The third-generation clause, especially as a development after the invalidation of second-generation clauses, removes the ambiguity about the defendant's motives: Rather than trying to avoid liability altogether, the defendant is simply trying to ensure that plaintiffs will obtain only the compensation for which ATTM is liable and not the overcompensation that might be extracted based on the increase in variance. 64 Moreover, to the extent that showing unconscionability under Discover Bank requires "a scheme to deliberately cheat large numbers of consumers," 113 P3d at 1110, the Concepcion class seems particularly ill-suited to claim unconscionability. After all, the tax money that was collected on the "free" phone went straight to the state. a second insight into the ATTM arbitration clause. The conventional justification for class actions for damages under Rule 23(b)(3)-as opposed to "limited fund" class actions under Rule 23(b)(1) or suits seeking injunctive or declaratory relief under Rule 23(b)(2)-is that it removes barriers to suit that would otherwise exist for small, unmarketable claims. 65 This justification diminishes or backfires when small claims are marketable. For example, when the legislature has provided for minimum statutory damages in order to ensure that plaintiffs with small actual damages will still be likely to bring suit, a class action may be described as overkill. One court described the issue as aris[ing] from the effects of combining a statutory scheme that imposes minimum statutory damages awards on a per-consumer basis-usually in order to encourage the filing of individual lawsuits as a means of private enforcement of consumer protection laws-with the class action mechanism that aggregates many claims-often because there would otherwise be no incentive to bring an individual claim. Such a combination may expand the potential statutory damages so far beyond the actual damages suffered that the statutory damages come to resemble punitive damages-yet ones that are awarded as a matter of strict liability, rather than for the egregious conduct typically necessary to support a punitive damages award. It may be that the aggregation in a class action of large numbers of statutory damages claims potentially distorts the purpose of both statutory damages and class actions. If so, such a distortion could create a potentially enormous aggregate recovery for plaintiffs, and thus an in terrorem effect on defendants, which may induce unfair settlements.
66
The ATTM premium provisions-which give plaintiffs and their attorneys incentives to file small claims-operate similarly to statutory damages provisions. And, analogously, the availability of 65 See, for example, Eisen v Carlisle & Jacquelin, 417 US 156, 161 (1974) ("Economic reality dictates that [a suit involving a $70 claim] proceed as a class action or not at all."); Phillips Petroleum Co. v Shutts, 472 US 797, 809 (1985) ("Class actions . . . may permit the plaintiffs to pool claims which would be uneconomical to litigate individually."); Amchem Prods, Inc. v Windsor, 521 US 591, 617 (1997) ("The policy at the very core of the class action mechanism is to overcome the problem that small recoveries do not provide the incentive for any individual to bring a solo action prosecuting his or her rights.").
66 Parker v Time Warner Entertainment Co., 331 F3d 13, 22 (2d Cir 2003) . See also J. Maria Glover, The Structural Role of Private Enforcement in Public Law, 53 Wm & Mary L Rev 1137 (forthcoming 2012) (calling the combination of statutory damages and class actions "remedial overkill"). As Professor Stephen Burbank put it in a posting on the Civil Procedure Listserv, "most of the pain that opponents of the modern class action have felt has been where, from the perspective of private enforcement, Rule 23 acts as a wild-card, trans-substantively raising the stakes without regard to congruence with the goals of substantive law." class arbitration magnifies the effect of the premiums. Thus a third-generation arbitration clause, offering premiums but waiving class arbitration, serves as choice between two alternative methods of removing barriers for low-value claims. While consumers might prefer one method over the other, inclusion of the premium provisions strongly suggests that the corporation is not attempting to avoid liability.
Finally, even if the classwide nature of the dispute-resolution process does not itself cause defendants to settle unmeritorious claims, or to settle meritorious claims for more than their objective worth, another aspect of class arbitration might. It is well known that class actions-especially those involving small claims-are driven less by the class members (even the named class representative) and more by entrepreneurial lawyers.
67 Those lawyers, however, may reap significantly greater fees from class actions than they might from a series of individual suits, at least where the claims are small. One scholar has suggested that in a large percentage of damages class actions, " Ambiguity and Hypocrisy, 106 Colum L Rev 1924 , 1929 (2006 ("where is the authority to promulgate a rule with the purpose . . . of enabling vigorous enforcement . . . ?"); Beisner, Shors, and Miller, 57 Stan L Rev at 1442 (cited in note 68) ("if the true purpose of the fendant to wish to avoid classwide actions-including class arbitration-in order to avoid the large additional expense of attorneys' fees. The ATTM contract, typical of third-generation clauses, thus attempted to provide sufficient incentive to attorneys (by paying twice their fees) even in the absence of the more substantial class-action payoff.
In summary, the ATTM clause was almost certainly not exculpatory, and therefore should not have been found unconscionable. By insisting that it was, the plaintiffs, the lower courts, and the dissenting Justices forced the majority to confront the preemption question. The result was a disastrously broad opinion that abrogated Discover Bank (and its equivalents) even for the second-generation clauses (and their equivalents). AT&T Mobility may even be read by some courts to make harsh first-generation clauses enforceable, because the invalidity of such contracts rests on the same general doctrine of unconscionability that the Court found preempted by the FAA. The majority opinion thus serves as an invitation for corporations to go back to contracts of adhesion that are much less consumer friendly than the ATTM contract.
Was there any way to avoid this fiasco? If my analysis was correct, then there was a way at every stage in the litigation. The simplest solution, of course, would have been for the plaintiffs' lawyers to refrain from challenging ATTM's class waiver-focusing instead on more exculpatory contracts-or for the lower federal courts to have found the waiver valid. But even at the Supreme Court, the damage could have been minimized. The dissenting Justices should have conceded that the Ninth Circuit erred in its application of California law, 69 rather than insisting that the clause was invalid. That would have set up a reversal on narrow grounds, and they might have attracted at least one more vote. We can't be sure, of course. But in other cases last Term, several Justices in the AT&T Mobility majority refused to sign on to broad proclass concept were to facilitate private law enforcement" it would violate the Rules Enabling Act, which "authorizes the federal judicial branch to create nothing more than purely procedural mechanisms"). Even if we cannot sharply distinguish between substance and procedure, we should place some limits on the substantive effects of rules of procedure. See John Hart Ely, The Irrepressible Myth of Erie, 87 Harv L Rev 693 (1974) . A full discussion is beyond the scope of this article, but wherever we draw the line, maximizing deterrence seems to be on the substantive side. In any event, in most class actions, the primary motivation of class counsel is to maximize fees, not achieve optimal deterrence. See Jay Tidmarsh, Rethinking Adequacy of Representation, 87 Tex L Rev 1137 , 1170 (2009 . 69 See Salve Regina College v Russell, 499 US 225 (1991) (holding appellate courts should decide questions of state law de novo, with no deference to district court determination).
nouncements, concurring only in the judgment because they preferred to rely on narrower grounds. 70 Perhaps a similar approach would have been attractive in this case-and, if the dissenting Justices had been the ones proposing it, they would have put together a majority. In particular, Justice Thomas, who takes a very dim view of what he calls "purposes-and-objectives" preemption, 71 might have joined an opinion reversing the Ninth Circuit without reaching the preemption question. It would then have been the Justices urging broad preemption who would have been reduced to writing nonprecedential concurrences.
The lawyers and judges who would settle for nothing short of the invalidation of all arbitration waivers ended up with a decision that arguably creates a regime prohibiting the invalidation of any. Through their obduracy, they squandered the opportunity to cabin the damage done by the majority's broad preemption holding. That was unconscionable.
II. Wal-Mart v Dukes
Wal-Mart differs from AT&T Mobility in a number of ways, but it ultimately illustrates the same dangers of overreaching. The Court was again correct in rejecting certification of the Wal-Mart class, but this time the majority's reasoning was sound. In this section, therefore, I begin not by criticizing the majority's reasoning but by defending it, showing that the plaintiffs tried to stretch existing doctrine too far. However, the majority opinion contained some broad language and other potentially troublesome aspects that may bear harmful fruit in future cases. And the dissenting opinion, by highlighting some of that language, increases the probability that the case will be read broadly in the future. As in AT&T Mobility, the plaintiffs and their sympathizers might have 70 See, for example, J. McIntyre Machinery, Ltd. v Nicastro, 131 S Ct 2780 , 2793 (2011 (Breyer, J, joined by Alito, J, concurring in judgment) ("this [case] is an unsuitable vehicle for making broad pronouncements that refashion basic jurisdictional rules"); Ortiz v Jordan, 131 S Ct 884, 893 (2011) (Thomas, J, joined by Scalia, J, and Kennedy, J, concurring in judgment) ("I would limit our decision to the question presented and remand for consideration of any additional issues."). 71 limited the damage done by the decision if they had not been greedy.
a. reaching too high: unconscious discrimination
The Wal-Mart plaintiffs were more sympathetic, but the overreaching by lawyers and judges had similar consequences. The plaintiffs alleged that their employer, Wal-Mart, had violated Title VII by discriminating against them on the basis of their gender in salary and promotion decisions. Based on the affidavits submitted in the case, it seems very likely that some female employees were indeed discriminated against and could have prevailed in individual suits against the company.
The overreaching in the case started at its very inception: Rather than suing individually, Betty Dukes and several other Wal-Mart employees brought a nationwide class action on behalf of 1.5 million current and former female employees. They alleged that the company intentionally discriminated on the basis of gender. It did so, they argued, by granting complete discretion to individual store managers to make salary and promotion decisions and simultaneously creating a "corporate culture" of gender bias.
No class action of this magnitude had ever been certified. The class consisted of a million and a half members, working at 3,400 stores, alleging discrimination by what the Court characterized as "a kaleidoscope of supervisors (male and female), subject to a variety of regional policies that all differed." 72 Rule 23(a)(2) requires at least one "question[] of law or fact common to the class" in order for certification to be appropriate. As both the majority and the dissent recognized, this requirement really focuses on the common resolution of questions:
What matters to class certification . . . is not the raising of common "questions"-even in droves-but, rather the capacity of a classwide proceeding to generate common answers apt to drive the resolution of the litigation. (Ginsburg, J, dissenting) : "Thus, a 'question' 'common to the class' must be a dispute, either of fact or of law, the resolution of which will advance the determination of the class members' claims" (emphasis added).
Because of the decentralized decision making by Wal-Mart managers, claims by members of the class would not share any common answers to the question "why was I disfavored?" 74 unless the plaintiffs could "provide a nexus between the subjective decision-making and discrimination." 75 The plaintiffs argued that the required nexus was a companywide policy of discrimination. But Wal-Mart had an official policy against discrimination, imposed penalties for EEO violations, and had won national diversity awards. 76 Plaintiffs therefore had to rely on a claim that despite Wal-Mart's announced anti-discrimination policies, a "corporate culture" of gender bias existed, providing the glue that linked the disparate individual claims together.
The most significant problem with the plaintiffs' theory is that there was insufficient evidence that such a corporate culture-if it existed-caused the discrimination against all, or even most, of the members of the class. Without a common cause for the individual discriminatory acts, the plaintiff class lacked a common question (or common answers).
77 Plaintiffs attempted to show causation through the testimony of Dr. William Bielby, their sociological expert. Relying on the concept of "social frameworks," Dr. 77 Note that requiring plaintiffs to show causation is not equivalent to requiring them to prove their case on the merits. To obtain class certification, plaintiffs must "affirmatively demonstrate" compliance with Rule 23's requirements, Wal-Mart, 131 S Ct at 2551, including the existence of a common question. Plaintiffs were relying on the theory of corporate culture to weave together the individual acts of discrimination into a single classwide common question. At the certification stage, then, they did not need to prove the existence of the corporate culture, but they did need to prove that the individual acts alleged to be discriminatory arose from some common source, whether corporate culture or something else. In other words, they had to show that corporate culture really was the causative glue.
78 Dukes, 222 FRD at 154. 79 Id at 153.
THE SUPREME COURT REVIEW [2011
have influenced as few as half a percent of employment decisions at Wal-Mart. 80 The possibility that corporate culture motivated such a small number of decisions deprived that culture of its status as the link among the disparate individual acts of discrimination; Dr. Bielby's testimony therefore could not establish the existence of a common question.
Dr. Bielby also misused the concept of social frameworks by using general research findings to draw conclusions about a specific case. 81 As described by one group of prominent social-framework scholars, Dr. Bielby "utilized no standardized cultural assessment tool, no employee surveys or interviews, nor any causal testing" to conclude that "gender was a causal factor in some unspecified percentage of all personnel decisions at all Wal-Mart facilities across the USA."
82 Because his testimony was based on general research rather than on an examination of Wal-Mart or its employees, it could not demonstrate a causal link between corporate culture and any individual employment decision. Such a link cannot be assumed: There is research suggesting that implicit bias (in other words, individual internalization of a discriminatory corporate culture) does not predict discriminatory behavior.
83
Once we strip away Dr. Bielby's testimony, the Wal-Mart plaintiffs are left with anecdotal evidence of individual instances of discrimination, and statistics that arguably demonstrate that women were paid less and promoted less frequently than men. Neither suffices to demonstrate the "common question" required for class certification.
As the majority noted, the anecdotal evidence was "too weak to raise any inference that all the individual, discretionary personnel 80 Dukes v Wal-Mart, 222 FRD 189, 192 (ND Cal 2004) (ruling on motion to strike expert testimony). 81 See John Monahan, Laurens Walker, and Gregory Mitchell, Contextual Evidence of Gender Discrimination: The Ascendance of "Social Frameworks," 94 Va L Rev 1715 . This essay, two of whose authors were the only sources relied on by Bielby in his analysis, specifically criticizes his testimony in this case. See id at 1716. The same authors in a later article assert that "expert opinions" that rely on "general scientific evidence to make case-specific descriptive and causal claims . . . lack legal or scientific justifications. decisions are discriminatory."
84 The dissent's contrary view of the anecdotal evidence suffered from one of the same problems that plagued Dr. Bielby's testimony. The dissenting Justices asserted that the anecdotal evidence "suggest[ed] that gender bias suffused Wal-Mart's company culture."
85 But even if that is true, there was no evidence that a discriminatory culture caused all-or even any-of the allegedly discriminatory employment decisions. The whole notion of a discriminatory company culture depends on an unjustified assumption that anyone immersed in a particular cultural milieu will necessarily respond to it in the same discriminatory manner. Without that unjustified assumption, there is no question common to all class members: Each class member is alleging an individual act of discrimination that might have occurred with or without a biased corporate culture.
Plaintiffs also introduced statistical evidence in the form of regression analyses. Holding other variables constant, plaintiffs' expert found statistically significant differences between men and women in both salary and promotion levels. 86 If there were nothing else to explain those differences, it might be plausible to conclude that company-wide gender discrimination caused them. 87 But there was something else, something much more likely than intentional discrimination by Wal-Mart. The disparities at Wal-Mart closely mirrored nationwide salary and promotion disparities. 88 As one commentator put it:
One might say that if Wal-Mart were indeed discriminating . . . then its execution of that enterprise was startlingly inept. If a highly organized, national employer really intended to keep down its female hourly 84 131 S Ct at 2556. 85 Id at 2563 (Ginsburg, J, dissenting) . The dissent also accused the majority of requiring a specified number of anecdotes. Id at 2564 n 4. To be fair, while the majority mentions the lack of a causal link, it focuses on the number of anecdotes and also asserts that "a few anecdotes selected from literally millions of employment decisions prove nothing at all." 131 S Ct at 2556 & n 9. 86 See id at 2555; see also id at 2564 (Ginsburg, J, dissenting) . 87 There are still some problems with that conclusion. The majority and the dissent disagreed about whether the statistical analyses demonstrated disparities within stores. See 131 S Ct at 2555 (majority); id at 2564 n 5 (dissent) (labeling it an "arcane disagreement about statistical method"). More fundamentally, regression analysis is a flawed techniquedespite its almost universal judicial acceptance-for demonstrating intentional discrimination, because it shows only a correlation between a chosen set of variables rather than whether changes in one variable cause changes in the other. See D. James Greiner, Causal Inference in Civil Rights Litigation, 122 Harv L Rev 534 (2008) . 88 See Nagareda, 84 NYU L Rev at 154-55 (cited in note 73).
employees, then one would think that it could manage to become more than just a "conduit" for broader labor-market characteristics.
89
The statistical evidence shows only that Wal-Mart behaved no differently than most American employers. There was no showing that the disparities were caused by a unique corporate culture at Wal-Mart rather than by whatever caused the broad labor-market disparities in general. Again, this is not to say that Wal-Mart supervisors did not discriminate, but only that the statistical evidence is not enough to demonstrate the company-wide policy of discrimination that is the necessary predicate for the court to find a common question.
It is important to remember that, as in AT&T Mobility, the plaintiffs in Wal-Mart had an economically and legally viable alternative to a class action suit. With strong evidence that individuals were the victims of intentional discrimination, significant back-pay awards at stake, and attorneys' fees available in all except frivolous cases, individual suits under Title VII were marketable. Some plaintiffs might also have been able to bring smaller class actions focused on particular regions or particular employment opportunities.
90 Instead, they tried to combine all possible claims into a single class action.
Why might they have taken that risky approach? I suggest that just as the insistence on unconscionability in AT&T Mobility rested (at least in part) on a desire to insert deterrence concerns into Rule 23, the seemingly incomprehensible decision to proceed as a class action in Wal-Mart can be explained as a desire to change the substantive law of employment discrimination. The allegation of a culture of discrimination was essentially an attempt to write into Title VII the concepts of structural discrimination and implicit bias. 91 Some scholars have been urging this approach for over two decades, beginning with Charles Lawrence's seminal article in 1987. 92 These scholars argue that even as overt, conscious (1987) . discrimination is fading, implicit bias continues unabated. Unconscious discrimination is so pervasive that it is woven into the structure of institutions, the theory goes, and if we do not restructure discrimination law to make it legally actionable we will make no progress against the persistence of discrimination.
93 One commentator describes this scholarship in language that almost mirrors the Wal-Mart plaintiffs' claims: Disparities in wages and promotions continue to exist "because workplace structures facilitate conduct-often driven by subtle or unconscious bias-that operates as a drag on the achievements" of women and minorities. 94 But such a theory distorts Title VII beyond recognition. It is one thing to allege that a particular individual has unconsciously discriminated (that is, that he has acted out of an unrecognized prejudice), but quite another to argue-as the Wal-Mart plaintiffs' theory does-that the entire workplace culture is infected with unrecognized bias. Such an argument moves Title VII from a prohibition against intentional discrimination to a prohibition against a workforce that does not "look like America."
95
The idea of implicit bias has remained controversial within the academy and has never made any headway outside it. Indeed, there is no credible scientific evidence to support the existence of the alleged widespread unconscious discrimination that purportedly 93 Discrimination and Equal Employment Opportunity, 47 Stan L Rev 1161 (1995) . 94 Samuel R. Bagenstos, The Structural Turn and the Limits of Antidiscrimination Law, 94 Cal L Rev 1, 2 (2006) . Compare this to the "basic theory" of the plaintiffs' case in WalMart: "a strong and uniform 'corporate culture' permits bias against women to infect, perhaps subconsciously, the discretionary decisionmaking of each one of Wal-Mart's thousands of managers." 131 S Ct at 2548. 95 Even scholars who support the concept of structural discrimination find it inconsistent with current law. Professor Samuel Bagenstos, who believes that there is implicit bias and "find[s] the case for a structural approach to employment discrimination law . . . compelling" nevertheless recognizes that remedying the structural inequalities that result from implicit bias is inconsistent with "the generally accepted normative underpinnings of antidiscrimination law." Bagenstos, 94 Cal L Rev at 3 (cited in note 94); see also Wax, 74 Ind L J at 1146-52 (cited in note 83).
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[2011 results in structural discrimination. 96 The Wal-Mart class action can nevertheless be seen as an attempt to turn implicit bias theory into explicit law. Bringing a class action in order to rewrite the substantive law of employment discrimination to include implicit bias and structural discrimination was thus overreaching at its worst.
b. the harm of overreaching and overwriting As in AT&T Mobility, the strategy backfired. Overreaching by the plaintiffs and the dissenters led to a majority opinion that was broader and more harmful than a simple rejection of class certification would have been. Had the majority crafted a narrower opinion, the repercussions for future class actions would have been less significant. In short, if a lower court or a unanimous Supreme Court had held that class certification was inappropriate under Rule 23(a), 97 the accompanying opinion might have been quite different. Four aspects of the majority opinion are particularly noteworthy.
First, the majority opinion can be interpreted as ratcheting up the requirements for class certification. The Wal-Mart suit was brought under Rule 23(b)(2), which meant that it-like all class actions-had to satisfy the requirements of Rule 23(a), but not the more demanding requirements of Rule 23(b)(3). While Rule 23(a)(2) requires only a single common question, Rule 23(b)(3) requires that the common questions predominate over individual ones. The dissent accused the majority of conflating the commonality requirement of Rule 23(a)(2) with the predominance requirement of Rule 23(b)(3).
98 By blending the two, the dissent charged, the majority "elevate[d] the (a)(2) inquiry so that it is no longer 'easily satisfied.'" The dissenters were both right and wrong. They were wrong in contending that the majority conflated the requirements of 23(a)(2) and 23(b)(3)-as the majority concluded, there was simply not enough evidence of even a single common question. But the intuition that the majority might be performing some kind of alchemy on the 23(a)(2) commonality requirement, "elevat[ing]" it beyond previous incarnations, is supported by language in the majority opinion. Most troubling is the majority's assertion that the plaintiffs failed to establish the existence of a common question because they provided "no convincing proof " of a company-wide discriminatory policy. 100 Similarly, the majority rejected the statistical evidence as "insufficient to establish that respondents' theory can be proved on a classwide basis."
101 These statements might be read to suggest that plaintiffs seeking class certification must come very close to proving their case on the merits.
102
The majority rightly asserted that the precedents require a "rigorous analysis" to determine whether a plaintiff seeking class certification has demonstrated actual compliance with the requirements of Rule 23. 103 As the majority also noted, " [f] requently, that 'rigorous analysis' will entail some overlap with the merits of the plaintiff's underlying claim."
104 But there is a line, however fine, between that "rigorous analysis" and actual proof of the merits of the case. The language about "convincing proof " creates some ambiguity about where that line lies. Lower courts-or the Supreme Court in a future case-might use the language to impose a higher burden and deny certification even in cases with stronger 100 131 S Ct at 2556 (emphasis added). Carlisle and Jacquelin, 417 US 156, 177 (1974) , which the Wal-Mart Court labeled as "the purest dictum," 131 S Ct at 2552 n 6, lower courts had already reached this conclusion. 603 evidence than the Wal-Mart plaintiffs provided. The dissent's claim that the majority elevated the burden might become a selffulfilling prophecy, even though the dissent misidentified the source of the problem.
The second troubling aspect of the majority opinion is its treatment of the anecdotal evidence. As I noted earlier, the majority found the anecdotal evidence too weak to create a causal inference. But in support of that conclusion, the majority focused not on the absence of any linkage between the allegedly discriminatory culture and the individual employment decisions, but instead on the small number of anecdotes and the fact that they were from stores in a small number of states.
105 Again, then, the dissenters had some justification for their accusation that the majority created a "numerical floor before anecdotal evidence can be taken into account."
106 And both the majority's focus on the number of anecdotes and the dissent's accusation might lead to later decisions citing Wal-Mart for the proposition that there is a numerical floor.
Two final issues arise in Part III of the majority opinion, in which all nine Justices joined and which concluded that this particular lawsuit should not have been certified under Rule 23(b)(2). Here, too, the analysis is broader than it needs to be, again suggesting that the plaintiffs' overreaching produced disastrous results.
The Court first suggested that the "procedural protections" of Rule 23(b)(3)-including the right to opt out-are constitutionally required by the Due Process Clause under Phillips Petroleum Co. v Shutts, 107 at least in suits predominantly seeking damages. 108 But that is not the holding of Shutts, which involved complicated personal-jurisdiction issues intertwined with the class certification question. As a number of commentators have noted, reading the opt-out provision as constitutionally required is an "extreme reading" of Shutts. 109 In reading Shutts to constitutionalize the opt-out requirement, the Wal-Mart Court elided the difference between constitutional requirements and those derived from rules or statutes, a form of "intellectual slippage" that narrows the authority of the legislature. 110 Should Congress at some time in the future wish to expand the reach of mandatory class actions, Wal-Mart's interpretation of Shutts will stand in the way.
Finally, in addressing the inappropriateness of certification under Rule 23(b)(2), the Court considered the Ninth Circuit's solution to the problem that Wal-Mart might have individual defenses to claims by some class members. Even if plaintiffs could establish a pattern or practice of discrimination, the Court noted, not every class member would be entitled to damages-Wal-Mart might be able to "show that it took an adverse employment action against an employee for [a] reason other than discrimination."
111
The Court of Appeals, recognizing this possibility, suggested that the district court could allow Wal-Mart "to present individual defenses in . . . randomly selected 'sample cases,' thus revealing the approximate percentage of class members whose unequal pay or nonpromotion was due to something other than gender discrimination."
112 The court could then "extrapolat[e] the validity and value of the untested claims from the sample set."
113
In one short paragraph, the Supreme Court "disapprove [d] Faith and Credit, 118 Yale L J 1584 , 1589 (2009 .
111 131 S Ct at 2560-61. It is ironic that the dissenting Justices joined this portion of the opinion. By suggesting that not every pay or promotion decision was tainted by discrimination, the Court is essentially reiterating that plaintiffs have shown an insufficient causal link between a hypothetical company-wide policy and the harms to class members.
112 603 F3d at 627 n 56, quoted in 131 S Ct at 2550.
in a few legal contexts. 115 A number of commentators have explained its value (in allowing the accurate resolution of cases that could not otherwise be resolved because of scarcity of judicial resources) and demonstrated how it can be consistent with the Constitution and with our litigation regime. 116 Indeed, to the extent that statistical sampling is problematic at all, it is problematic for plaintiffs: While it produces an amount of damages that is accurate overall, it may distribute those damages in a less than perfect fashion. 117 No commentator has suggested that defendants have any ground to object to sampling. In addition, the question of the validity of statistical sampling as a technique for resolving large-scale disputes necessarily prompts a comparison to other techniques; at least in some contexts, empirical research has shown that traditional trials often do not provide the benefits thought to flow from individualized adjudication. 118 In a world of increasingly globalized harm and limited judicial resources, sampling might ultimately serve the interests of both plaintiffs and defendants.
The Court considered none of this information in concluding that statistical sampling violated the Rules Enabling Act. Nor did it consider whether such a ruling might be premature. The use of statistical sampling in the context of class actions is still in its infancy. In the scientific context, it took decades for statistical sampling to move from "early controversy" to "decisive acceptance."
119 Had statistical sampling in the law survived beyond WalMart, it might have proven similarly enduring-but the majority's "disapproval" ensured that we will never know.
Wal-Mart and AT&T Mobility are thus similar in that the majority opinions may well have detrimental effects in the future. They differ, however, in the extent to which different choices by the dissent might have changed the jurisprudential landscape. Of course, in both cases the majority opinion would not have been written had the plaintiffs' lawyers not brought the class action in the first place, or had the lower courts rejected the plaintiffs' arguments. In AT&T Mobility, it also seems quite likely that if the dissenting Justices had urged reversal on the ground that the Ninth Circuit misapplied California law, that view would have attracted a majority and the Court-or at least the majority opinion-would never have reached the preemption question.
As to Wal-Mart, however, my argument is that the dissenting Justices should have agreed with the majority's reasoning. How might that have cabined the troubling aspects of the majority opinion? For the two final issues, which arose in the context of the Rule 23(b)(2) requirements, the answer is straightforward. A court should first determine that the general requirements of Rule 23(a) are met, before moving on to the more specific requirements of the various subsections of Rule 23(b). The discussion of 23(b)(2) was therefore technically unnecessary, but in the circumstances of the actual case it was hard to avoid because the failure to satisfy (b)(2) was the reason that the dissenting Justices concurred in the judgment. Had the dissenting Justices instead agreed that the lower court should be reversed because of the lack of the common question required by Rule 23(a)(2), the Court would have been much less likely to go out of its way to reach the (b)(2) issue. In particular, as I noted with regard to AT&T Mobility, some of the Justices in the majority are inclined to rule narrowly.
120 While Justice Scalia might have convinced them that addressing the (b)(2) question was appropriate given actual Justices' votes, it seems likely that if there had been unanimity with regard to Rule 23(a), some-one would have raised the question of whether it was appropriate to go beyond that issue.
For the troublesome language regarding "proof " and the creation of ambiguity regarding a numerical floor for anecdotes, I suggest that had the dissenting Justices not been so eager to discredit the majority's reasoning, they might have been better able to focus on the particular language. And that focus might have produced either of two results. First, Justice Scalia, as author of the opinion, might have been willing to tweak the language of the opinion at the request of Justices joining it, especially if doing so would allow the Court to issue a unanimous or nearly unanimous opinion. 121 Second, even had the language remained in the opinion, the Justices who objected to it could have written a concurring opinion stressing the narrowness of the majority's holding instead of a dissenting opinion highlighting its potential breadth. Later interpreters-including both lower court judges and the Court itself in subsequent cases-looking for help in parsing the majority's language would be led to interpret it narrowly rather than broadly.
Language matters. There is a danger that future cases building on the Wal-Mart precedent will engage in the same kind of expansive interpretation as occurred between Bell Atlantic Corp. v Twombly 122 and Ashcroft v Iqbal. 123 The "plausibility" language of Twombly 124 -arguably appropriate in the circumstances of that case, but not well thought out-took on a life of its own in Iqbal. Dismissing the complaint in Twombly could be justified on the ground that an inference that defendants had acted unlawfully was not only not "plausible," but decidedly implausible. 125 But in Iqbal, the Court moved from requiring plaintiffs to show that an inference of illegality is not implausible to requiring them to show that an inference of illegality is more likely than not. It seems clear from the fact that Justice Souter, the author of Twombly, was in dissent in Iqbal that this was not what (at least some members) of the Court meant by invoking a plausibility standard. But "more likely than not" is one reasonable interpretation of "plausible."
126
Had Justice Souter chosen his language more carefully in Twombly, the Court might have had a more difficult time concluding that Iqbal's complaint should have been dismissed. The majority's language in Wal-Mart has the potential to work the same mischief. As in Twombly, the application of that language to the facts of the particular case is not problematic. But there is a danger that the language of "convincing proof " and "a few anecdotes selected from literally millions" might preclude certification in a case in which there is some (but not "convincing") evidence of a common question or a few more anecdotes. Such a consequence-potentially avoidable had the dissenting Justices agreed with the majority, focused on the language, and either exerted pressure to change it or written a concurrence minimizing its significance-is made even more likely by the fact that the dissent characterized it as making certification harder to obtain. As in AT&T Mobility, then, the lawyers and judges who wanted to have it all ended up with nothing. And in the process, they opened the door to a potential contraction of liability in future cases.
III. The Need for Judicial Vigilance
Two dangers inhere in Rule 23, one recognized and one hidden. The recognized danger is that plaintiffs' counsel-especially in class actions and other aggregated cases-often have both the opportunity and the incentive to favor their own interests at the expense of their clients' interests; various scholars have identified that danger and proposed solutions. 126 One definition of "plausible" is: "Of an argument, an idea, a statement, etc.: seeming reasonable, probable, or truthful; convincing, believable." Oxford English Dictionary, online at http://www.oed.com/view/Entry/145466?redirectedFrompplausible#eid (definition 4a). 127 See, for example, Tidmarsh, 87 Tex L Rev 1137 (2009) (cited in note 68); Howard toring legislative or administrative aggrandizement, they should protect the system as a whole from overreaching by lawyers whose loyalties lie elsewhere.
IV. Conclusion
More than a decade ago, Professor William Rubenstein warned of the potential conflicts arising out of simultaneous civil rights litigation by "professional public interest litigators" and "occasional pro bono attorneys." 129 The problem is that the latter-unaware of or indifferent to the big picture-might bring weak or badly timed cases that establish bad precedent for other similarly situated litigants. In AT&T Mobility and Wal-Mart, we see this scenario writ large. Rather than a conflict between two sets of litigators, it is a conflict between a powerful plaintiffs' bar and the mass of ordinary consumers and employees.
But the real culprits in these cases were the lower court judges and dissenting Justices. In a context in which both parties had incentives to distort the issues, these judges abdicated their responsibility to frame the issues objectively. Accepting the plaintiffs' claims at face value, they backed a player who was overplaying his hand-and consequently failed to notice the powerhouse across the table. Faced with weak arguments in novel cases with obviously far-reaching consequences, they should have folded instead of betting someone else's ranch.
